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DEPARTMENT OF STATE REVENUE

LETTER OF FINDINGSNUMBER: 95-0386
Controlled Substance Excise Tax
For Tax Period December 6, 1994

NOTICE: Under IC 4-22-7-7, this document is required to be published in
the Indiana Register and is effective on its date of publication. It
ghdl remain in effect until the date it is superseded or deleted by
the publication of a new document in the Indiana Regiser. The
publication of this document will provide the generd public with
information about the Depatment’s officid podtion concerning a
specific issue.

ISSUES

l. Controlled Substance Excise Tax—Impaosition

Authority: Bryant v. Indiana State Dept. of Revenue 660 N.E.2d 290 (Ind. 1995);
Clifft v. Indiana State Dept. of Revenue 660 N.E.2d 310 (Ind. 1995); IC § 6-7-3-5;
IC86-7-3-6; IC§6-8.1-5-1

Taxpayer protests the assessment of the Controlled Substance Excise Tax.

STATEMENT OF FACTS

Taxpayer was arrested for sde of marijuana. The Indiana Department of Revenue issued
an assessment of the Controlled Substance Excise Tax (CSET) on December 6, 1994.
Taxpayer protested the assessment. An administrative hearing was held on November 4,
1999. Taxpayer failed to attend the hearing. This Letter of Findingsis written based on
the best information available to the Department. Additiond facts will be presented as

necessary.

l. Controlled Substance Excise Tax—Imposition

DISCUSSION

Indiana Code Section 6-7-3-5 states:

The controlled substance excise tax isimposed on controlled substances
that are:

(1) ddivered,
(2) possessed, or
(3) manufectured;
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inviolation of 1C 35-48-4 or 21 U.S.C. 841 through 21 U.S.C. 852.
Pursuant to Indiana Code Section 6-7-3-6:

“The amount of the controlled substance is determined by:
(1) theweight of the controlled substance. . .”

Taxpayer was arrested and the controlled substance excise tax was assessed based
on 58.90 grams of marijuana.

Pursuant to Indiana Code Section 6-8.1-5-1(b), “The notice of proposed
assessment is prima facie evidence that the department’ s claim for the unpaid tax
isvaid. The burden of proving that the proposed assessment iswrong rests with
the person against whom the proposed assessment is made.”

Taxpayer’s protest letter stated that the taxpayer believed the assessment of the
controlled substance excise tax was “ Double Jeopardy” and was barred under the
United States and Indiana State Congtitutions. There is awealth of case law on
this point (See Bryant v. Indiana Dept. of State Revenue, 660 N.E.2d 290 (Ind.
1995); Clifft v. Indiana Dept. of Revenue, 660 N.E.2d 310 (Ind. 1995)), and it is
not necessary to recapitulate the cases. The Indiana Supreme Court has held that
the CSET assessment is considered a jeopardy under Congtitutiona analysis when
the assessment is served on the taxpayer. Conversdly, the crimina jeopardy
attaches when ether ajury has been impandled and sworn, or when aplea
agreement has been entered into and approved by the judge. Under “double
jeopardy” andysis, the first jeopardy to attach precludes the second one from
ataching—though the courts may be changing their position on this when it
comesto civil and crimina matters (See Hudson v. United States, 118 S. Ct. 488
(1997)) (holding that the double jeopardy clause protects only against the
imposition of multiple crimind punishments for the same offense and then only
when such occurs in successive proceedings).

The taxpayer’ s representative in hisorigind protest letter argues the assessment violates
various condtitutiond provisons. The taxpayer’s representetive only intimates these
arguments. The Indiana Supreme Court (See supra) has dready dedt with some of the
arguments, and the rest are beyond the purview of an adminigtrative hearing.

The Department of Revenue mailed notices of the scheduled adminigirative hearing to the
taxpayer’s representetive as listed on the Power of Attorney form on file, and to
taxpayer’slast known address. The Department received no reply. Taxpayer did not
attend the adminigtrative hearing, and so did not offer any evidence that the assessment
wasinvaid. Assuch, the taxpayer failed to meet the burden imposed by 1C 6-8.1-5-1(b).
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FINDING
Taxpayer’s protest is denied.
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